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HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

19th December’2016 

 

TITLE APPEAL NO. 8/2011 

(1)    Sri Paulus Surin 

   Son of Late Dand 

(2)    Smt. Elanee Surin 

   Wife of Paulus Surin 

(3)    Smt. Anee Surin 

(4)    Smt. Labanya Surin 

   Daughters of Paulus Surin 

(5)    Smt. Managang Surin 

   Son of Sri Paulus Surin 

Resident of- 

Missamari, Mouza- Halem, PO - Halem 

District – Sonitpur, Assam  

--- Appellants/Defendants 

-Vs- 

   (1)  The Grossner Evangelical Lutheran Church 

    Halem, PO – Halem, Mouza - Halem 

    District – Sonitpur, Assam  

    Represented by - 

    Reverend S. Purti 

 Chairman, Grossner Evangelical Lutheran Church, 

 Halem Pariash Council, Missamari 
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 Resident of - 

 Missamari, Mouza - Halem 

 PO – Halem,  

 District – Sonitpur, Assam 

   (2)  Sri Kalyan Purti 

 Son of Adam Purti 

 Secretary, Grossner Evangelical Lutheran Church, 

 Halem Pariash Council, Missamari 

 Resident of Dering Tea Estate 

 Mouza – Biswanath, District – Sonitpur, Assam  

     --- Respondent/ Plaintiff 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and decree 

dated 14-06-2011 passed by the learned Munsiff, Biswanath Charaili in Title Suit No. 11 

of 2006 decreeing the suit of the respondent/plaintiff, came for final hearing on 19-11-

2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 14-06-

2011 passed by the learned Munsiff, Biswanath Chariali in Title Suit No. 11 of 2006, 

whereby the plaintiff’s suit was decreed.  

 

Case of the Plaintiff/Respondent in the Original Suit:   

2) The plaintiff/respondent claimed that Plaintiff No.1 owns a plot of land measuring 

an area of 7 Bighas 4 Kathas 10 Lessas covered by Dag No.216 of Perioidic Patta No.53 

with residential house Assam type building (Schedule-A). Defendant No.1/respondent 

no.1 was entrusted with the management & welfare of the plaintiff No.1 and was under 
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his care & control Appellant No.1/defendant No.1 was permitted to use and occupy the 

thatched houses (Schedule-C) with his family members (Defendant Nos. 2,3,4 & 5). 

Defendant No.1 without the consent and knowledge plaintiff got his name mutated in 

the records of right along with plaintiff No.1 against the suit land (Schedule-A). In the 

meeting of Halem Parishad Council held on 01-06-91 and 02-06-91 defendant No.1 was 

asked to return the documents, paper and register concerning to plaintiff No.1 & 

defendant No.1 gave an undertaking in writing on 24-05-92 that he would do the 

needful to delete his name. However, defendant No.1 contested the proceeding 

cancellation of the mutation in his name. The defendant No.1 started claiming the land 

and houses of the plaintiff as his own & had to be discharged from the office of 

Secretary ship in respect of plaintiff No.1 on the ground of mismanagement. The 

defendant No.1 illegally constructed thatched house on 24-05-1992 & on 13-02-1995 

plaintiff served advocate notice upon the defendant No.1 & asked him to vacate the suit 

land but the defendant No.1 not comply the same. Hence, the plaintiff filed the suit 

praying declaring of right, title and interest over the suit land with consequential relief.   

 

Case of the Defendants/Appellants in the Original Suit:   

3) The appellants as Defendants contested the suit by filing written statement & 

claimed that the plaintiff has no title over the suit land & claimed that plaintiff No.2 is an 

elected Secretary of the Halem Council of plaintiff No.1. It was also claimed that 

defendant No.1 purchased the suit-land & he & his family living till today on the said 

house by their own right and the title and length of possession. The defendant denied 

that he gave any undertaking to the plaintiff. That defendant admitted the proceeding at 

Revenue office but claimed that it was without proper hearing & adjudication. That the 

defendant No.1 forced to give his signature on written undertakings by the plaintiffs and 

some interested person. He claimed he purchased the suit land from Abdul Jehad Ali 

Bepari vide deed No.672 dated 22-03-63 in the name of GEL CHURCH GEL CHURCH 

PAULUSSURIN & erected a thatched house of worship and a residence for his family on 
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the land and let out the some stalls for rents to maintain the establishment. Thereafter 

the Lutherans invited the whole villagers to at the Church & by common consent 

defendant No.1 was remained the Secretary. The mutation entry of the suit land was 

made in the name of defendant No.1 on 10-04-64 & remains unchallenged. It was 

further alleged that Rev. S. Purti didn’t belonged to the Church & wanted to grab the 

suit land & forcefully got the defendant No.1 to sign on a document on 24-05-92. Later 

on plaintiff No.2 started a Misc. case without notice to the defendant No.1 & defendant 

No.1 filed an appeal before Assam Revenue Board but could not pursue because of 

poverty and distress. Defendant also pleaded that he has been in adverse possession of 

the suit land for a period over 35 years with lawful rights to possess, occupy and enjoy it 

forever. Hence, the defendant prayed to dismissal the suit with cost.     

 

4) After going through the available materials, the learned Court of Munsiff framed 

the following ISSUES – 

(i) Whether there is any cause of action for the suit? 

(ii) Whether the plaintiff has got locus standi to file this suit? 

(iii) Whether the suit is properly valued and proper court fee are paid? 

(iv) Whether the plaintiff No.1 has got right, title and interest over the suit land 

described in schedule A of the plaint with all buildings and structures therein 

except the newly thatch house and structures shown in schedule C-2 of 

plaint? 

(v) Whether the defendant No.1 is in possession of the thatch house with his 

family member of defendant No.2,3 4 and 5  described in schedule C with 

possession from plaintiff No.1 or the defendant are in occupation of the said 

ground by the own right, title?  

(vi) Whether the plaintiff No.3 was elected Secretary of Halem Council in relation 

to the plaintiff No.1?  

(vii) Whether the plaintiff are entitled to decree as prayed for? 
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5) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff decreed the suit of the respondent / plaintiff. Being aggrieved 

with the Judgment and decree passed by the trial court the appellant / defendant 

preferred this appeal.  

 

Grounds for Appeal: 

6) It was alleged that the ld. Court below committed both error of law & fact at the 

time of passing impugned judgment and decree and also did not apply mind judiciously. 

Decisions in all the issues were challenged. It was pleaded that the ld. Court below 

passed the impugned judgment and decree wrongly without properly discussing oral and 

documentary evidence on record. Hence, need to be set aside and reversed. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7) I have gone through the record, perused both oral and documentary evidence 

forwarded and also minutely gone through the impugned judgment. I deem it fit to 

discuss each issue framed individually hereinbelow as the appellant is aggrieved by the 

decision in all the issues.  

 

ISSUE NO.(i) : Whether there is any cause of action for the suit ? 

Decision of ld. Trial Court: 

8) The Trial Court observed that the plaintiffs filed the suit claiming the right, title, 

interest and confirmation of possession over the suit land along with recovery of khas 

possession of the suit house by evicting the defendants showing the ground that plaintiff 

No.1 is the absolute owner and possessor of the suit land. It is also pleaded by the 

plaintiffs that defendant was Secretary of plaintiff No.1 and he was allowed to use and 

occupation of a thatched house with the members of his family, but the defendants 

illegally got his name mutated into the records of rights & started claiming himself to be 
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rightly owner of the suit-land, hence the suit was filed. On the other hand, the 

defendants denied the claims of the plaintiffs they have no locus standi to file this suit. 

It is also pleaded by the defendant that he purchased the suit land through a registered 

sale deed. The trial court further observed that a cause of action is bundle of facts 

affirmed by one party and denied by the other and it appears from the materials facts 

pleaded by the parties that such denial and assertion has been established which 

requires adjudication. Thus, the suit has cause of action & issue no.(i) settled in the 

affirmative & in favour of the plaintiff.     

 

My Opinion: 

9) None of the sides forwarded any argument on this issue, nevertheless, I have 

gone through the pleading & is of the opinion that the observation of the ld. Trial Court 

is correct & there is a cause of action to the suit. Hence, decision in issue no.(i) is not 

interfered with.  

 

ISSUE NO.(ii) : Whether  the plaintiff has got locus standi to file this suit ? 

10) This issue was framed because the defendants/appellants in the written-

statement challenged the plaintiff’s locus standing to file the suit. I heard the arguments 

forwarded by both sides on this issue. 

 

Decision of ld. Trial Court: 

11) The Trial Court observed that the even though the defendants alleged in the 

written statement that plaintiff has no locus standi to bring this suit but they failed to 

mention specifically as why and how the plaintiff has no locus standi to file this suit. 

However ld. Trial Court careful perused the entire pleadings as well as the evidences & 

found that name of the church (plaintiff No.1) is recorded in the revenue records & also 
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observed that church is a juristic persons & can file suit. The Trial Court also went into 

the locus standi of plaintiff No.2 and 3. From the Ext.1 and 2 it appeared that plaintiff 

Nos. 2 and 3 were appointed in their respective post and in the strength of their post 

they can represent the plaintiff No.1 in this suit. Hence, ld. Trial Court held that the 

plaintiffs have locus standi to file this suit. Hence, this issue no.(ii) was answered in 

affirmative and in favour of the plaintiff.    

 

Argument Forwarded by Both Sides: 

12) It was argued on behalf of the appellants that the plaintiff/respondents are silent 

in their pleadings and evidence whether the plaintiff No.1 is a registered religious 

intuition or not. It was also argued that the respondents/plaintiffs didn’t submit any 

documents to show that it is a registered society, hence, it will be presumed that it is 

not a registered society, hence. O.1 r.8 CPC should be followed. However, the plaintiffs 

are not suing as per the requirement of O.1 r.8 CPC but didn’t so & therefore the suit is 

not maintainable. It was further alleged that plaintiff No.1 religious institution has no 

legal entity but the ld. Court below have wrongly held that the plaintiff/respondents 

have locus standi to institute the suit.  

 

My Opinion: 

13) Perusal of documents submitted by the plaintiffs/respondents shows that 

revenue records has been entered in the name of Plaintiff No.1 & Ext.1 and 2 reveals 

that plaintiff no.2 & 3 has been appointed for the plaintiff no.1 in their respective post 

and can represent the plaintiff No.1. There is nothing in the plaint that gives it the image 

of a suit filed in a representative character. Hence, the question of O.1 r.8 CPC doesn’t 

arise. Hence, decision in issue no.(ii) is not interfered with.  
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ISSUE NO.(iii) : Whether the suit is properly valued and proper court fee are 

paid ? 

14) This issue was framed because the defendants/appellants alleged that the instant 

suit is barred under Court Fees Act as the suit is not properly valued and proper court 

fee also not paid. 

 

Decision of ld. Trial Court: 

15) The Trial Court observed that the even though the defendants alleged in the 

written statement that defendants/appellants alleged that the instant suit is barred 

under Court Fees Act as the suit is not properly valued and proper court fee also not 

paid But the defendants failed to show specifically as what would be the proper value of 

the suit and how the proper court fee is not paid by the plaintiffs. The Trial Court 

observed that from the plaint it appears that it is a declaratory suit along with the relief 

of eviction of the defendants & the suit is valued at Rs.25,200/- for the purpose of the 

jurisdiction and court fees. Instant suit is valued as per Section 7(iv)(C) of Court Fees 

Act. The dispute is for 1 bigha of land & the Court found that the plaintiff hsa paid 

adequate Court Fees, hence, this issue is answered in affirmative in favour of the 

plaintiff.  

 

My Opinion: 

16) None of the sides forwarded any argument on this issue, nevertheless, I have 

gone through the pleading & is of the opinion that the observation of the ld. Trial Court 

is correct & I find no anomaly in the decision of the ld. trial Court and it is as per the 

provisions of law. In view of the above discussion, the decision of the learned trial court 

in issue no.(iii) is not interfered with.  
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ISSUE NO.(iv) : Whether the plaintiff No.1 has got right, title and interest 

over the suit land described in schedule-A of the plaint with all 

buildings and structures therein except the newly thatch house 

and structures in the schedule C-2 of plaint? 

17) This issue was framed because the defendants/appellants challenged the 

plaintiffs claimed that the suit-land belonged to the plaintiff no.1 & defendant no.1 was 

merely a secretary of defendant no.1 & was allowed to stay there for better care of 

plaintiff no.1 (The Church). 

 

Decision of ld. Trial Court: 

18) The Trial Court observed that PW-1 Kalyan Purti corroborated the plaint & 

exhibited several documents relating to the suit land & that from his deposition it 

appears that defendant No.1 possessed 1 bigha of land. PW1 cross-examination couldn’t 

produce any contradiction. PW-2 & PW-4 corroborated the evidence of PW-1. PW-3 

evidence was expunged as he died during trial. PW-5 also corroborated the evidence of 

PW-1 & also stated in his cross-examination that he was present in the meeting where 

the defendant no.1 voluntarily executed document that he will remove his name from 

the right of records.  PW-6 Sri Bhavani Sharmah is an official witness & he exhibited 

Jamabandi Register as Ext.21 and 21(1) is entry of Dag No.216 of Patta No.53, Ext.22 is 

the Chita and Ext.22(1) is the relevant entry. PW-8 deposed regarding the proceeding of 

mutation cases. Ext.23 is the proceeding before the Circle Officer, Halem and Ext.23 are 

the proceeding before the Addl. Deputy Commissioner and Ext.24 is the papers of 

Revenue Board of Assam.  

 

19) The Trial Court further observed that the evidences of the plaintiff side shows 

that the name of the plaintiff was duly recorded in the revenue records & name of the 

defendant No.1 recorded in the settlement records with the plaintiff No.1. All the 
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documentary evidences reveals that there was proceeding before Circle Officer, Helem 

for correction by deleting the name of the defendant No.1 agaisnt schedule-A land. 

Ext.23 is the said records where order passed in favour of the plaintiff No.1 and name of 

the defendant No.1 accordingly was deleted. Thereafter the defendant preferred appeal 

against the order before the Addl. Deputy Commissioner, Tezpur & the case was 

disposed of on 20-10-94 and as per the said order the name of the defendant No.1 was 

struck off and allowed to remain in the name of the Secretary. The defendant No.1 

preferred appeal before the Board of Revenue but was dismissed for default. Thus, it 

appears that plaintiffs have right, title and interest over Schedule-A.  

 

20) Ld. Munsiff also looked into the contention of the defendants side that they 

adversely possessed the suit-land against the plaintiff No.1. Defendant side in their W/S 

stated that defendant No.1 purchased the suit land & his family stays in the land 

alongwith him. That defendant denied that the thatched house over the suit land 

belonged to the plaintiffs. It also pleaded by the defendant No.1 that wanted to 

establish a place of worship near Missamara weekly Bazar & purchased 7 Bigha 4 Katha 

10 lessas from Abdul Jehad Ali Bepari vide deed No.672 dated 22-03-63.  He erected a 

thatched house of worship and a residence for his family on the aforesaid land and let 

out some stalls for rents to maintain the establishment. Ld. Munsiff observed burden 

was on the defendant to prove his contentions. Defendant No.1 deposed as DW-1 & in 

his cross-examination he deposes that suit land was purchased in favour of the GEL 

Church Paulau Surin and GEL Church is a prayer house. DW-1 further admits that Rev. 

Samual Purty was appointed by the GEL Church Halem Paris as Chairman of Church. As 

regards the undertaking he has given on 24-05-92, he has not filed any suit against the 

same or any complaint before any Civil Authority. DW-2 is the son of the defendant no.1 

& during cross-examination he states he has no personal knowledge about the purchase 

of suit land and came to know the same from his father. Other two witnesses of the 
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defendant side depose that they have no knowledge about the suit land. The document 

submitted by the defendant side shows that name of the defendant No.1 was recorded 

in the settlement records but failed to file any sale deeds that show that defendant No.1 

purchased the suit land.  

 

21) The Trial Court also discussed Ext.A, which is the letter issued by the defendant 

No.1 withdrawing the letter of agreement executed by him for deletion of his name from 

revenue records in favour of the plaintiff No.1. Perusal of Ext.A shows that defendant 

no.1 addressing the plaintiff No.2 for withdrawing his promise, which he executed in 

favour of the plaintiff No.1 show that the defendant No.1 admitted the status of plaintiff 

No.2. No proper explanation given why name of plaintiff no.1 is recorded alongwith 

defendant no.1 in rights of record if the defendant no.1 is the true owner. Therefore 

from the evidence of the defendant side it appears that defendant side failed to prove 

his case by showing the fact that he purchased the suit land and he was forced to 

execute the undertakings and plaintiff No.1 has no right title interest over the suit land.  

 

22) Ld. Trial Court relied on decision of Gauhati High Court in 1998 (4) GLT 137, 

wherein it was held that documents under the Assam land and Revenue Regulation are 

document of Title & u/s 40 & 41 of the Assam Land Revenue Regulation records of right 

shall be deemed to be correct unless contrary in proved. It was also observed that 

mutation entries many not be the basis of title but these cannot be ignored and must 

received due consideration of the Court. Ld. Munsiff held that in absence of the any title 

deed value of the mutation entries may not be thrown away as because the mutation 

entries are made considering the possession over the land by the appropriate revenue 

authority. Moreover in this case a documentary evidence of the plaintiff side clears about 

the fact that the defendant No.1 by executing the aforesaid written agreement in favour 

of the plaintiff No.1 admitted the fact that plaintiff No.1 is the absolute owner of the suit 
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land and he possessed the suit land as he was previously the secretary of the plaintiff 

No.1. Hence, balance of probability is found in favour of the plaintiffs. Hence, issue no. 

(iv) was answered in affirmative and in favour of the plaintiff.  

 

Argument Forwarded by Both Sides: 

23) It was argued on behalf of the appellants that the ld. Court below has wrongly 

declared the right, title and interest of the plaintiffs respondents only on the basis of the 

mutation, which are not document of title as right, title and interest can’t be based on 

mutation. Moreover when it was shown that appellant was pattadar as per patta, the ld. 

Furthermore, the Church claims that they bought it but has not produce the sale deed. 

Registered sale deed not produce even though it was claimed to be the source of 

plaintiff’s claim over the suit-land. When title transfer document not proved & produced 

than how can right, title and interest be declared. Court below ought to have decided 

the Issue No.4 against the plaintiffs/respondents. That the plaintiffs have miserably 

failed to prove that the houses standing in the suit land were constructed by them & 

yet, the ld. Court wrongly declared title of the plaintiffs in the suit land and houses 

except house in Schedule C-2. It was argued that without any documentary prove the 

title of plaintiffs in the suit land and house ought not to have declared. Reliance was 

made on the decision of Hon’ble Gauhati High Court in Sayed Uhab Ali & Ors. Vs. On the 

Death of Abbas Ali (Plaintiff), His Legal Heirs & Representatives Khadeja Bibi & Ors, 

2015  (6) GLR 435, wherein it was held that Mutation entry is only for revenue purpose 

& right, title and interest can’t be declared based on it. Similar decisions rendered in 

2015 (6) GLR 503 & 2014 (3) GLR 241 was also cited. Decision in Abdul Razak Vs. Bipul 

Deb, 2016 (2) GLR 807 was also relied upon by appellant counsel & in the said decision 

the Hon’ble Gauhati High Court observed that, “burden of proof always lies with the 

plaintiff… it is duty of the plaintiff to lead prima facie evidence in support of the 

assertion made in the plaint. It is only when the plaintiff succeeds in discharging the 
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burden of prima facie establishing his case by leading cogent evidence on record that 

the onus to lead evidence so as to disprove the plaintiffs case would shift upon the 

defendant.”Ld. appellant counsel also relied on the decision of Hon’ble Gauhati High 

Court in State of Manipur & Ors. Vs. Soukhjam Haokip & Ors., 2011 (4) GLT 519 where 

it was observed that, “It is rule of evidence that that the best possible evidence should 

be placed before the Court & withholding of best evidence will have an adverse effect.” 

 

The respondent’s sides forwarded the limited argument that the Trial Court has 

rightly decided in favour of the respondents/plaintiffs & the plaintiffs have proved their 

case adequately with both oral & documentary evidence. It was also argued that 

Periodic Kiraj Patta (Ext.5) by itself is a Title Document. 

 

My Opinion: 

24) I have gone through the pleadings & the evidences forwarded by the both sides. 

It is seen that both the plaintiffs/respondents & defendants/appellants claimed right, 

title & interest over the Schedule-A base of purchase. The plaint is absolutely silent as to 

how the plaintiffs came on to be the owners of the Schedule-A & plain reading of the 

plaint givens an impression that the respondents/plaintiffs are claiming right, title & 

possession over the Schedule-A solely base on the name of plaintiff no.1 being mutated 

into the records of rights. Ld. Appellant counsel had argued that no right, title & interest 

can be declared based on mutation entries, whereas, ld. Respondents counsel argued 

that plaintiffs have not only submitted jamabandi copy but also that of the Periodic Kiraj 

Patta (Ext.5), which by itself is a Title Document. This brings me to the decision of 

Hon’ble Madras High Court in Kesavan & Ors. Vs. Muthu Gounder, S.A.No.2060 of 2001, 

wherein it was observed that, “There are many types of patta and those types are 

issued depending upon the nature of property conveyed. A patta land means it is the 

private property which stands in the name of a particular individual in the revenue 
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records of the government, in contra distinction to government-owned lands……Whether 

patta itself would be the document of title or patta would be a supporting document for 

title, depends upon the nature of the transaction by which a party acquires title to the 

property and the nature of transfer made to the party concerned. The right to property 

may be acquired by a party through transactions covered by Transfer of Property Act. A 

person may also require right to property by way of inheritance or bequest, governed by 

the law relating to succession for example, Hindu Succession Act, Indian Succession Act, 

etc. The third type may be by the order of the government or court auction or by orders 

of Tribunal. When the property is assigned by the government, patta will be the only 

document conferring the title to the property. But when the property is transferred by 

parties inter vivos, then the registered document evidencing the transfer of title will be 

the main document of title and the patta issued, based upon the transfer of title will 

become the supporting document to the title of the party.” However, as mentioned at 

the beginning of the discussion, the plaintiffs/ respondents didn’t mention as to how 

they came to be the owner of the suit-land or based on what they are claiming right, 

title & interest over the suit-land. Thus, mutation entries in their name or patta doesn’t 

proof the plaintiff’s right, title & interest over the schedule-A. Ext.3 to 6 & Ext.21 to 22 

can, at the best, proof the possession the plaintiffs over Schedule-A but cannot prove 

the right & title of the plaintiffs over the same. Even the question of whether the 

defendant no.1 voluntarily executed the letter/document that he will remove his name 

from the right of records or not is not anyways going to help the case of the 

plaintiffs/respondents as that is not going to prove their right, title & interest over the 

suit-land. Furthermore, ld. Trial Court was wrong in putting the burden of proof on 

defendants as that is against the spirit of CPC & Evidence Act. The burden of proof 

remains with the plaintiffs to prove their case and claim & if they are successful in doing 

so, the onus would have shifted to defendants to prove their claim. However, as seen & 

discussed above, the plaintiffs failed to prove their burden with reliable evidence. 
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25) Thus, I am of the considered view that plaintiffs/respondents failed to prove that 

plaintiff No.1 has right, title & interest over schedule-A with all buildings and structures 

therein except the newly thatch house and structures in the schedule C-2. Hence, the 

decision of the learned trial court in issue no.(iv) is hereby reversed. 

 

ISSUE NO.(v) : Whether the defendant No.1 is in possession of the thatched 

house with his family member defendant No.2,3,4 and 5 

described in schedule-C with permission from plaintiff No.1 or 

the defendant are in occupation of the said ground by their own 

right, title? 

26) This issue was framed because the defendants/appellants claimed that defendant 

No.1 was in possession of the thatched house (schedule-C) with his family member 

defendant No.2,3,4 & 5 by virtue of purchasing the suit-land himself and also 

constructing the Schedule-C himself. However, plaintiffs/respondents claimed that the 

defendant No.1 alongwith his family members (defendant No.2,3,4 & 5) were allowed to 

stay in Schedule-C as defendant no.1 was Secretary of plaintiff no.1.  

 

Decision of ld. Trial Court: 

27) The Trial Court observed that the PWs corroborated to the fact that the 

defendants were in possession of Schedule-C. It is the admitted fact that defendant 

No.1 was previously the secretary of the said Church and being the secretary of the said 

Church he used resided over a thatched house with their permission.  PW 3 & 4 stated 

clearly that defendant No.1 used to reside at the thatched house on the permission of 

the church and during his tenure as Secretary. DWs also admitted occupation of the 

thatched house by the defendant No.1. Ld. Trial Court went ahead to hold that in view 

of the discussion and decision made in Issue No.4 it already established that plaintiff 

No.1 has right, title and interest over the suit land as described schedule A, which show 
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that defendant No.1 has no title over the same. This fact shows that defendant No.1 

possessed the suit land not for his title over the same but for his secretary-ship of 

Church. Hence, defendant No.1 given undertaking dated 24-02-92 to allow time for 

vacating the house after getting alternative accommodation.  

 

28) Ld. Trial Court also observed that the defendants have also taken the plea of 

adverse possession for a continuing period of over 35 years uninterruptedly & openly. In 

a case of adverse possession the burden always shifted upon defendant to prove the 

adverse possession against the true owner, denying the title of the true owner. This fact 

also not proved by the defendant. In the instant case in one hand the defendant No.1 

claimed his title over the suit land and claimed adverse possession over the suit land on 

the strength of the title and in the other hand claimed adverse possession over the suit 

land. Variations of the pleadings suggest suppression of the material facts. The fact of 

possessing over the thatched house by the defendant No.1 is permissive possession 

from the plaintiff No.1 as because the defendant No.1. Hence, this issue is answered in 

affirmative in favour of the plaintiff.  

 

Argument Forwarded by Both Sides: 

29) It was argued on behalf of the appellants that the defendants/appellants have 

successfully proved that appellant/defendant No.1 is a patta holder of the suit property 

& in occupation of the said property since 1962 -1963 in his own right, the learned court 

below ought not to have held that the appellant/defendant No.1 was in possession of 

house as permissive occupier only. Respondents forwarded not much argument, except 

that the appellants were allowed to stay as defendant no.1 was secretary and once his 

misdeeds were found out he was immediately asked to vacate. Which he didn’t. Hence, 

the Court has rightly settled this suit in favour of the plaintiffs.  

 



 

Page 17 of 21 

My Opinion: 

30) I first take-up the plea of adverse possession taken by the defendants. The ld. 

Trial Court has rightly observed that at one hand the defendants claimed right over the 

property by right of purchase, however, on the other hand the claim of adverse 

possession is made. It is a settled principle of law that a person cannot claim 

simultaneously a title by adverse possession and a right by sale, as both are exclusive of 

each other. Secondly, adverse possession must be adequate in continuity, in publicity 

and extent and a plea is required at the least to show when possession becomes 

adverse so that the starting point of limitation against the party affected can be found. 

There is no evidence in the written-statement or the evidences of defendants as when 

the possession became adverse to that of the true owner, except for the vague words. 

Furthermore, evidences are absolutely absent which could support the claim of adverse 

possession nor the defendants produced any document showing title. I have also gone 

through the proceeding registers of plaintiff no.1 which notes down the fact that 

defendant no.1 was allowed to stay in schedule-C as he was secretary. Interestingly, the 

defendants did not challenge these entries during evidence. The most relevant point to 

be noted is that the plaintiffs evidences shows that the name of the plaintiff was duly 

recorded in the revenue records & name of the defendant No.1 recorded in the 

settlement records with the plaintiff No.1. The plaintiffs initiated a proceeding before 

Helem Circle Officer for correction by deleting the name of the defendant No.1 against 

schedule-A land & order was passed in favour of the plaintiff No.1 and name of the 

defendant No.1 was deleted (Ext.23). The defendant preferred appeal before the Addl. 

Deputy Commissioner, Tezpur against the order & it was disposed of on 20-10-94 

wherein the name of the defendant No.1 was struck off and allowed to remain in the 

name of the Secretary. The defendant No.1 preferred appeal before the Board of 

Revenue but was dismissed for default. Thus, it is clear that even in the revenue records 

the possession of Schedule-A, whose part & parcel is Schedule-C, is in possession of the 
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plaintiff no.1. Though the plaintiff no.1’s right, title & interest over suit-land couldn’t be 

proved however, possession could be proved, which stands against claim of all others 

except the true owners who have the title.  

 

31) Hence, the decision of ld. Munsiff is modified & it is held that the defendant 

No.1 is in possession of the thatched house (Schedule-C) with his family member 

defendant No.2,3,4 and 5 with permission of plaintiff No.1 & not because of their own 

right, title. 

 

ISSUE NO.(vi) : Whether the plaintiff No.3 was elected Secretary of Halem 

Council in relation to the plaintiff No.1 ? 

32) None of the sides forwarded any argument in this regard, however, for ends of 

justice the evidences were perused and it is seen that Ext.2 is the appointment letter of 

plaintiff no.3. Hence, the decision of the learned trial court in issue no.(vi) is not 

interfered with.  

 

ISSUE NO.(vii) : Whether the plaintiff are entitled to decree as prayed for in 

the plaint ? 

33) In view of the decision and discussions of all the foregoing issues & considering 

the fact that the decision of ld. Munsiff in issue no.(iv) has been reversed & issue no.(v) 

has been modified, decision in this issue is also partly modified. It is hereby held that- 

a) The right, title & interest of the plaintiff no.1 over the suit-land couldn’t be 

proved, hence not declared.  

b) Plaintiffs succeeded in proving their possession over Schedule-A, and as 

resultant, over Schedule-B. Hence, plaintiff is entitled to get delivery of khas 

possession of the suit-land and house structures shown in schedule C (1) of the 

plaint by evicting the defendants & demolishing the house and structures shown 
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in schedule C(2) of the plaint.  

c) Plainitff is also entitled for an order of permanent injunction against the 

defendants restraining them from interfering the suit land and building structures 

thereon. 

d) Plaintiff is also entitled for the cost of the suit.  

 

34) In view of the above discussions and decisions, the impugned judgment and 

Decree, dated 14-06-2011 passed by the learned Munsiff, Biswanath Chariali in Title Suit 

No. 11 of 2006 is partially reversed. Hence, the appeal is partially allowed.  

 

35) Prepare a decree accordingly. 

The appeal is accordingly partially allowed on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

 

Given under my hand & seal of the Court on the 18th January’2017. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE  

 

Plaintiff’s Witness:  

(i) PW-1  : Sri Kalyan Purti 

(ii) PW-2   : Rev. S. Purti 

(iii) PW-3   : Mahish Praksh Surin (expunded) 

(iv) PW-4   : Barnadas Kanulana 

(v) PW-5   : Prabhudhan Baghe 

(vi) PW-6   : William Tapna 

(vii) PW-7   : Patras Tapn 

 

Plaintiff’s Exhibits:    

(i) Ext.1  : Appointment letter 

(ii) Ext.2  : Proceeding 

(iii) Ext.3  : Certified copy of Chita 

(iv) Ext.4  : Certified copy of Jamabandi 

(v) Ext.5  : Patta 

(vi) Ext.6  : Old Certified copy of Jamabandi 

(vii) Ext.7  : Letter 

(viii) Ext.8  : Book GEL Church 

(ix) Ext.9  : Notice of case 

(x) Ext.10 : Order Copy 

(xi) Ext.11 : Original Notice 

(xii) Ext.12 : Certified copy of Order 

(xiii) Ext.13 : Advocate Notice 

(xiv) Ext.14, 15 : Rent receipt 

(xv) Ext.16 : Certified copy Certificate 

(xvi) Ext.17 : Sketch Map 

(xvii) Ext.18 : Prastab Nakal 

(xviii) Ext.19 : Charge 

(xix) Ext.20 : GEL Constitution 

(xx) Ext.21 : Register of Jamabandi 
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(xxi) Ext.21(1) : Entry 

(xxii) Ext.22 : Chita Book 

(xxiii) Ext.23 & 24 : Order Sheet 

(xxiv) Ext.25 : Order of Revenue Board 

 

Defendant’s Witnesses: 

(i) DW-1  : Paulas Surin 

(ii) DW-2  : Dipak Surin 

(iii) DW-3  : Prithibi Prashad 

(iv) DW-4  : Surya Kanta Gogoi 

(v) DW-5  : Faju Mia 

 

Defendant’s Exhibits: 

(i) Ext.A  : Withdraw agreement 

(ii) Ext.B  : GEL Constitution 

(iii) Ext.C & D : Jamabandi 

(iv) Ext.E  : Certificate of C.O. 

(v) Ext.F  : Sketch Map 

(vi) Ext.G  : (Series) Rent receipt 

(vii) Ext.H  : Notice 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

 


